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Abstract 
Legal theory or uṣūl al-fiqh in Islām deals with the ways 
of interpreting and extracting laws from the sources of 
the Sharīʿah. It had been the activity of Muslims since 
the time of the Prophet of Islām (ṢAAS). The Ṣaḥābah 
and Tābi‘ūn also used to resort to these ways (manāhij) 
and principles (uṣūl) for the interpretation of the texts 
and derivation of laws from them. In the beginning these 
principles were in the rudimentary form but were, 
however, properly developed and codified by the later 
scholars of the ummah especially by the four great 
a’immah (al-a’immah al-arba‘ah) of Islām and Imām al-
Shāfi‘ī became the first person to write down these 
principles in his monumental work Al-Risālah. This 
paper is an effort to trace the existence of uṣūl al-fiqh 
since the times of the Prophet of Islām (ṢAAS) and its 
subsequent development during the period of the 
Ṣaḥābah. It also sheds light on the ijtihādāt exercised by 
the Prophet (ṢAAS) himself and his Ṣaḥābah during and 
after his life time. 
Keywords: Uṣūl al-Fiqh 
Introduction 
egal theory in Islām deals with the ways of 
interpreting and extracting laws from the 
Sharīʿah sources. Muslims from the early times 
used to interpret the divine texts and extract the 
laws from them by following a proper 
methodology which in the later period reached its 
zenith and culmination and came to be known as 
‘Ilm uṣūl al-fiqh. Uṣūl al-fiqh can genuinely be 
regarded as the epitome of Islāmic thought. This 
paper is an effort to trace the existence of uṣūl al-
fiqh since the times of the Prophet of Islām 
(ṢAAS) and its subsequent development during the 
period of the Ṣaḥābah. It also sheds light on the 
ijtihādāt exercised by the Prophet (ṢAAS) himself 
and his Ṣaḥābah during and after his life time. 
Definitions 
Legal theory or uṣūl al-fiqh in Islām deals with the 
ways of interpreting and extracting laws from the 
Sharīʿah sources – the Qur’ān and the Sunnah. 
Imām al-Shawkānī defines uṣūl al-fiqh as: 
 ةيعرشلا ماكحلأا طابنتسا ىلإ اهب لصوتي يتلا دعاوقلا كاردإ وه
.ةيليصفتلا اهتلدأ نع ةيعرفلا 
It is the knowledge of the 
principles by the use of which 
the legal rules of conduct are 
derived from the detailed 
evidences.1 
Imām al-Ghazzālī defines uṣūl al-fiqh as 
 ماكحلأا هذه ةلدأ نع ةرابع هقفلا لوصأ نإ
 نم ماكحلأا ىلع اهتللاد هوجو ةفرعم نعو
ليصفتلا ثيح نملا ةلمجلا ثيح. 
Uṣūl al-fiqh is an expression 
employed for the evidences of 
these legal rules and for a 
knowledge of the broad ways in 
which they reveal such rules, and 
not by way of a specific 
indication (for a specific rule).2 
From these definitions it becomes evident that uṣūl 
al-fiqh are a body of principles of interpretation by 
the help of which a mujtahid is able to derive the 
law from the evidences in the Qur’ān, the Sunnah, 
the ijmā‘ and the qiyās. This interpretation of text 
and extraction of law had been the activity of the 
Muslims from the times of the Prophet Muḥammad 
(ṢAAS). The Prophet (ṢAAS), in his times, was 
himself the source of Islamic law. The Qur’ān was 
revealed to him which is the primary source of 
Islamic law and he was the real interpreter of the 
Qur’ān. Allah (SWT) says in the Qur’ān: 
And We have also sent down to 
you (O Muḥammad) the dhikr 
{reminder and the advice (i.e. the 
Qur’ān)}, that you may explain 
clearly to men what is sent down 
to them, and that they may give 
thought.3 
The Prophet (ṢAAS) used to explain the laws and 
the commandments of the Qur’ān through his 
sayings and actions and the Ṣaḥābah used to learn 
them whole heartedly without going into details 
what is wājib (imperative) and what is mustaḥab 
(recommended). Although, the legal injunctions 
during this period were sometimes laid down 
without the occurrence of a prior incident but 
mostly they were revealed in reference to a specific 
incident. In this way the Qur’ān and the Sunnah 
were governing the lives of the Muslims by 
prescribing the does and don’ts for the Muslim 
L 
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community. Furthermore, whenever the Ṣaḥābah 
faced any new situation they consulted the Prophet 
(ṢAAS) for the guidance. But when this 
consultation was not possible they used to exercise 
ijtihād in that situation and later on present it 
before the Prophet (ṢAAS) to know whether their 
ijtihād was correct or not. 
Thus, the sources of Islāmic law during this period 
were the Qur’ān and the Sunnah. Although the 
Ṣaḥābah exercised ijtihād but their presentation of 
it before the Prophet (ṢAAS) clearly indicates that 
the final and undisputed authority during this 
period was the Prophet (ṢAAS) himself. Now here 
arises an important question which should be dealt 
with and answered before proceeding further. Were 
the legal principles present during this period and 
did the Prophet (ṢAAS) made use of these 
principles? A thorough study of the subject reveals 
that these principles were present during this 
period and in the later periods as well, and were 
resorted to by the Prophet (ṢAAS), his Ṣaḥābah 
and the later mujtahidūn. But as a matter of fact 
these principles were present only in the minds of 
men and they used to understand and interpret the 
nuṣūṣ and extract the laws from them with the help 
of these principles. However, the systemization 
and formulation of these principles took place only 
with Imām al-Shāfi‘ī. This, however, is not the 
case with legal theory only. Almost all the sciences 
share the same story. The Arabs speak the Arabic 
language from time immemorial but the principles 
of naḥw and ṣarf (Arabic grammar and usage) 
were only later developed and systemized. 
To substantiate this claim the tashahhud taught by 
the Prophet (ṢAAS) serves a good example. The 
tashahhud which the Prophet (ṢAAS) taught to his 
Ṣaḥābah consist of the following words as well: 
.نيحلاصلا الله دابع ىلع و انيلع ملاسلا 
Peace be on us and on the true pious slaves of 
Allah. 
After teaching these words to his Companions, the 
Prophet (ṢAAS) is reported to have said: 
If you say that, it will be for all the slaves in the 
heaven and the earth.4 
How these words of tashahhud comprise all the 
slaves in the heaven and the earth? Here the 
Prophet (ṢAAS) used the words of ‘umūm 
(generality) which is an important element of uṣūl 
al-fiqh. The word ‘ibād is the plural of ‘abd which 
means slave and it is a known maxim of uṣūl al-
fiqh that whenever a plural noun is annexed to a 
proper noun, it gives the meaning of ‘‘umūm 
(generality).5 The Prophet (ṢAAS), thus, used the 
legal maxims and principles although these 
principles were not systematized during this period 
as mentioned above. 
The Prophet (ṢAAS) and Ijtihād  
There is ijmā‘ (consensus) among the legal 
theorists that it is permissible for the Prophet 
(ṢAAS) to exercise ijtihād  in the worldly affairs 
like administration of wars etc. as quoted by Salīm 
al-Rāzī and Ibn Ḥazm.6 But as far as the ijtihād  in 
the Shar‘ī issues is considered there is a difference 
of opinion among the scholars. Some of them deny 
the possibility of ijtihād for the Prophet (ṢAAS). 
They say that as he was guided through revelation 
whenever the need arose, therefore, he had no need 
to exercise ijtihād on his own. They present the 
following verse of the Qur’ān as evidence for their 
stance. Allah (SWT) says about the Prophet 
(ṢAAS): 
Nor does he speak of (his own) desire. It is only a 
Revelation revealed.7 
Furthermore, whenever the Prophet (ṢAAS) was 
asked any question regarding the Sharīʿah issues, 
instead of exercising his own ijtihād, he used to 
wait for the revelation. For instance, when he was 
once asked regarding the zakāh of donkeys. He 
replied: 
Nothing has been revealed to me 
except this comprehensive verse 
which includes everything: 
So whosoever does good equal to 
the weight of an atom (or a small 
ant), shall see it. And whosoever 
does evil equal to the weight of 
an atom (or a small ant), shall 
see it.8 
On the contrary, majority of the scholars hold the 
view that it is permissible not only for Prophet 
Muḥammad (ṢAAS) but other prophets as well to 
exercise ijtihād in Sharīʿah matters. They say that 
Allah, the Almighty, addressed the Prophet 
(ṢAAS) in the same way as he addressed others. 
Like other people, the Prophet (ṢAAS) was taught 
through illustrations and examples and was ordered 
and persuaded by Allah (SWT) to exercise 
tadabbur which is the clear indication of the fact 
that the scope of ijtihād was left for him as well. 
This opinion seems more correct. 
As far as the argument from the above verses is 
considered, they were revealed in response to the 
polytheists of Makkah who used to say that the 
Prophet (ṢAAS) was being taught by some human 
(bashar). In this regard, it was said: 
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Nor does he speak of (his own) desire. It is only a 
Revelation revealed.9 
Hence, this verse, according to the majority of the 
scholars does not negate the possibility of ijtihād 
for the Prophet (ṢAAS). Furthermore, if the 
argument from the above quoted verse is accepted 
as valid, it still does not disprove the ijtihād of the 
Prophet (ṢAAS) because his ijtihād fell within the 
ambit of the revelation. Moreover, if ijtihād is 
permissible for fallible mujtahidīn, it should be a 
fortiori permissible for the infallible Prophet 
(ṢAAS). Here are some examples of Prophetic 
ijtihād: 
i) The acceptance of ransom from the captives 
of the battle of Badr was the ijtihād of the 
Prophet (ṢAAS). However, Allah (SWT) 
guided his Prophet in the following verses: 
It is not proper for a Prophet that he 
should have prisoners of war (and 
free them with ransom) until he had 
made a great slaughter (among his 
enemies) in the land. You desire 
the good of this world (i.e. the 
money of ransom for freeing the 
captives), but Allah desires (for 
you) the Hereafter. And Allah is 
All-Mighty, All-Wise.10 
This verse clearly indicates that this 
decision of ransom taking was not based on 
direct revelation but it was rather the ijtihād 
of the Prophet (ṢAAS). 
ii) Ibn ‘Abbās narrated that on the day of the 
conquest of Makkah, the Prophet (ṢAAS) 
said: 
No doubt, Allah has made this 
place (Makkah) a sanctuary since 
the creation of the heavens and the 
earth…Its thorns should not be 
uprooted and its game should not 
be chased; and its luqaṭah (fallen 
things) should not be picked up 
except by one who would 
announce that publicly, and its 
vegetation (grass etc.) should not 
be cut.” 
‘Abbās said: 
O Allah’s Messenger! Except al-
idhkhir (for it is used by their 
blacksmiths, and for their domestic 
purposes). 
So the Prophet (ṢAAS) said: 
Except al-idhkhir.11 
The Prophet (ṢAAS) promptly adopted the 
exception (istithnā) made by ‘Abbās which 
indicates that he said these words on the basis of 
his own ijtihād. Had it not been his ijtihād, he 
would have waited for the revelation but as we saw 
no such thing occurred. From these examples, we 
can conclude that the Prophet (ṢAAS) exercised 
his ijtihād many a times and his ijtihād was guided 
by divine supervision as stated above. 
Ijtihād of Ṣaḥābah during the time of the 
Prophet (ṢAAS) 
A critical study suggests that the Ṣaḥābah used to 
exercise their own ijtihād in the understanding 
(faham), execution (taṭbīq) and implementation 
(tanfīdh) of the legal injunctions whenever needed. 
For example, when they were far away from the 
Prophet (ṢAAS) 
For example, when ‘Ammār was sent out by the 
Prophet (ṢAAS) for some job and he became junub 
(in a state of major ritual impurity) and could not 
find water he rolled himself over the dust (clean 
earth) like an animal does.12 
There is another famous incident which throws 
light on the occurrence of ijtihād by the Ṣaḥābah 
during the prophetic period which goes as: 
It is narrated by ‘Abd Allah ibn ‘Umar that when 
the Prophet (ṢAAS) returned from the battle of Al-
Aḥzāb, he said to us: 
None should offer the ‘asr prayer but at Banī 
Quraiẓah. 
The ‘asr prayer became due for some of them on 
the way. Some of them decided not to offer the 
ṣalāh but at Banī Quraiẓah while others decided to 
offer the ṣalāh on the spot and said that the 
intention of the Prophet (ṢAAS) was not what the 
former party had understood. And when that was 
told to the Prophet (ṢAAS) he did not blame 
anyone of them.13 
Here one party took the words (alfāẓ) of the 
Prophet (ṢAAS) into consideration while as the 
other party considered the meaning (m‘anā) of the 
words and both the parties exercised ijtihād in the 
understanding and implementation of the text and 
the Prophet (ṢAAS) did not blame anyone of them. 
Had the actions of either party been considered 
unlawful, the Prophet (ṢAAS) would have pointed 
out and corrected it. 
We can even say that the Prophet (ṢAAS) used to 
encourage his Ṣaḥābah on ijtihād and teach them 
how to exercise it. A Bedouin came to Allah’s 
Messenger and said, “My wife has delivered a 
black child.” (The Bedouin was white and by 
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talking about his child, he hinted that his wife must 
have been disloyal to him). The Prophet (ṢAAS) 
said to him, “Have you got camels?” He replied, 
“Yes.” The Prophet (ṢAAS) said, “What colour are 
they?” He replied, “They are red.” The Prophet 
(ṢAAS) further asked, “Are any of them grey in 
colour?” He replied, “Yes.” The Prophet (ṢAAS) 
asked him, “When did that grayness come?” He 
said, “I think it descended from the camel’s 
ancestors.” Then the Prophet (ṢAAS) said (to him), 
“Therefore, this child of yours has most probably 
inherited the colour from his ancestors.”14 In this 
narration the encouragement for ijtihād by the 
Prophet (ṢAAS) can be clearly discerned and the 
method employed by him to educate the Bedouin is 
called qiyās al-shibah by legal theorists. 
Finally, it should be understood properly that the 
ijtihād of Ṣaḥābah can’t be regarded as a 
permanent source of Islāmic law like the Qur’ān 
and the Sunnah. However, if the Prophet (ṢAAS) 
came to know about any ijtihād of this kind and he 
endorsed it, then it can be considered as al-sunnah 
al-taqrīriyyah.15 
 Uṣūl al-fiqh during the period of Ṣaḥābah 
The generation of the Ṣaḥābah is regarded as the 
best generation (khayr al-qurūn) in the history of 
Islām. They were the real inheritors of the 
prophetic knowledge and their knowledge of the 
nuṣūṣ was undoubtedly very deep and 
comprehensive. After the demise of the Holy 
Prophet (ṢAAS) new events and incidents occurred 
which they had to face and deal with without any 
previous example before them. Under such 
circumstances they used to find out the solution to 
the nascent problem in the Qur’ān and if they 
didn’t find anything there related to that very 
problem they used to check the Sunnah of the 
Prophet (ṢAAS). If the Sunnah was also silent on 
that problem they used to exercise ijtihād and 
derive injunctions from the Qur’ān and the Sunnah. 
It is reported about Abū Bakr that a grandmother 
approached him during his khilāfah asking her 
share from the heritage of her deceased grandson. 
Abū Bakr reportedly replied: 
Neither in the Book of Allah is 
there anything for you, nor do I 
know of anything in the Sunnah 
of the Prophet (ṢAAS).16 
Imām Ibn al-Qayyim states that if Abū Bakr didn’t 
find the solution to a problem in the Qur’ān and the 
Sunnah, he used to gather the Ṣaḥābah asking 
them whether they have any knowledge about any 
precedent left by the Prophet (ṢAAS) in this 
regard. If they responded positively he used to give 
his verdict as per that precedent but if they also 
didn’t have any precedent he used to consult senior 
Ṣaḥābah and made them reach to a consensus and 
give verdict as per that consensus.17 
Similarly, ‘Umar ibn al-Khaṭṭab followed the same 
pattern. It is reported that he wrote to Qaḍī 
Shūrāiḥ: 
 هنع لأست لاف الله باتك يف كل نيبت ام رظنأ
 عبتاف الله باتك يف كل نيبتي مل ام و ،ادحأ
لع الله يلص الله لوسر ةنس ام و ،ملسو هي
.كيأر هيف دهتجاف ةنسلا هيف كل نيبتي مل 
See what is conspicuous in the 
Book of Allah and don’t ask 
anyone else in this regard, if you 
don’t get anything in the Book of 
Allah then follow the Sunnah of 
the Prophet (ṢAAS) and if you 
don’t get anything from the 
Sunnah as well, then exercise 
your own ijtihād .18 
From the above discussion we can conclude that 
the sources of Islāmic law (al-fiqh) during this 
period were Qur’ān, Sunnah, ijmā‘and ijtihād . The 
word ijtihād is a comprehensive term and it 
encompasses other sources (maṣādir) of Islāmic 
Sharīʿah like qiyās, istiḥsān and ‘urf as well. The 
other word used for ijtihād was rāi’. ‘Umar ibn al-
Khaṭṭab while appointing Abū Musā al-Ash‘arī as 
judge wrote to him: 
رب روملأا سق و لاثملأا و هابشلأا فرعا.كيأ  
Look for similar cases and 
precedents (from the sources) 
and then reach the decision 
through analogy (qiyās).19 
Ṣaḥābah exercised ijtihād and as mentioned before 
used the legal principles (uṣūl al-fiqh) and legal 
maxims (al-qawā‘id al-fiqhiyyah) for the 
understanding and interpretation of the text but 
these were not systematized during this period. 
They don’t felt the need to systemize these but they 
were well aware of the maxims of ijtihād and the 
ways of istidlāl and istinbāṭ. Moreover, Arabic 
being their mother tongue, they were well aware of 
the rationale behind the laws of Sharīʿah and the 
reasons of Qur’ānic revelations (asbāb al-nuzūl). 
Hence, they used to resort to the legal principles 
and maxims without referring to it or mentioning 
the same. A few examples in this regard are as 
follows: 
i) About the ‘iddah (divorce prescribed period 
of women) of those whose husbands have 
died, Allah (SWT) says: 
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And those of you who die and 
leave wives behind them, they 
(the wives) shall wait (as regards 
their marriage) for four months 
and ten (days).20 
Ibn Mas’ūd maintained that the ‘iddah of a 
pregnant woman is the delivery of her 
child. He used to testify his opinion from 
another verse of the Holy Qur’ān where 
Allah (SWT) says: 
And for those who are pregnant 
(whether they are divorced or 
their husbands are dead), their 
‘iddah (prescribed period) is until 
they lay down their burden.21 
In dealing with these two verses Ibn 
Mas’ūd maintained that the later verse of 
surah al-Talāq was revealed after the 
former verse of surah al-Baqarah. Here he 
refers to the following legal maxim without 
mentioning it: 
.قباسلا صنلا خسني قحلالا صنلا 
The later naṣṣ abrogates the former one.22 
ii) Few men came to ‘Abd Allah ibn ‘Abbās 
asking him his verdict regarding an issue. 
Ibn ‘Abbās replied by quoting a ḥadīth of 
the Prophet (ṢAAS). They said: 
But Abū Bakr and ‘Umar did this 
and this in this case. 
It is reported that Ibn ‘Abbās grew angry 
and said: 
(It may be that) Stones are soon 
to descend upon you from the 
heavens! I say to you: Allah’s 
Messenger said and you say to 
me: Abū Bakr and ‘Umar said.23 
Here Ibn ‘Abbās resorted to the 
undisputed maxim of uṣūl al-fiqh: 
.يباحصلا لوق يلع مدقم ةيوبنلا ةنسلا نم ليلدلا 
The evidence from Sunnah is preferred over the 
statement of a companion.24 
We mentioned above that Ṣaḥābah exercised 
ijtihād after the demise of the Prophet (ṢAAS). 
Here are some more examples in this regard. 
i) After the demise of the Prophet (ṢAAS), 
some people refused to pay zakāh to the 
khalīfah. Abū Bakr fought with them saying 
that he will not tolerate this differentiation 
between ṣalāh and zakāh and said: 
By Allah! I will fight those who 
differentiate between ṣalāh and 
zakāh.25 
He reached this decision through analogy 
(qiyās) which he made between ṣalāh and 
zakāh. 
ii) During the month of Ramaḍān the people 
used to offer tarāwīḥ prayers separately 
either in their homes or in the corners of the 
mosque. It was ‘Umar ibn al-Khaṭṭab who 
exercised his ijtihād and gathered all the 
people for ṣalāh under one imām.26 
iii) ‘Uthmān gathered all the Ṣaḥābah on one 
muṣḥaf of the Holy Qur’ān.27 
iv) ‘Umar declared the punishment (hadd) of 
drinking equal to the punishment of 
slandering and the Ṣaḥābah agreed with it.28 
Ibn al-Qayyim after giving a number of other 
examples says: 
The Ṣaḥābah opened the doors 
of ijtihād for the scholars, 
clarified the way and showed 
them properly the path of it.29 
He further states that the Ṣaḥābah whose verdicts 
(fatāwā) are preserved are almost 130. Among 
them the following seven are more prominent: 
‘Umar ibn al-Khaṭṭab, ‘Alī ibn Abī Tālib, ‘Abd 
Allah ibn Mas‘ūd, ‘Aa’ishah, Zayd ibn Thābit, 
‘Abd Allah ibn ‘Abbās and ‘Abd Allah ibn 
‘Umar.30 Imām ibn Ḥazm states that we can 
possibly collect their verdicts in a voluminous 
book.31 
Some main characteristics of this period are as 
under: 
i) It was the period of ijtihād and al-
madhhabiyyah trend i.e., following a 
particular scholar or school of thought, was 
not found among the masses. Sometimes a 
man after asking a scholar a question used 
to consult another scholar on the same issue. 
ii) As it was not the period of al-
madhhabiyyah, the Ṣaḥābah debated and 
differed on various points of Islāmic law but 
their differences never reached the level of 
disunity and factionalism. 
iii) The fiqh, during this period was based on 
actual problems (al-fiqh al-wāqi‘ī) rather 
than on hypothetical or imaginary ones. 
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From the above discussion it can be concluded that 
the uṣūl al-fiqh were present since the times of the 
Prophet (ṢAAS) and his Ṣaḥābah and they used to 
resort to these principles for the interpretation, 
understanding and implementation of the texts. 
These principles were, however, present in their 
minds and were not codified by any means. The 
tābi‘ūn developed these principle further and two 
legal schools came into existence: the legal school 
of Kūfā and the legal school of Madīnah. The 
former school came to be known as the school of 
ahl al-rāi’ while as the later the school of ahl al-
ḥadīth. Then came the four great a’immah (al-
a’immah al-arba‘ah) and this science (‘ilm) 
reached its heights at their hands and Imām al-
Shāfi‘ī became the first person to write down these 
principles in his masterpiece Al-Risālah. 
Moreover, we saw that it was entirely an 
independent endeavor and was not the imitation of 
Roman law as claimed by some people. In the 
recorded human history it was Imām al-Shāfi‘ī 
who for the first time wrote a book on the 
principles of law. Although before him different 
laws were executed in the world but he was the 
first person to codify the principles of law. 
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